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Dear Mr. Fishel:

This firm represents Omnipoint Communications, Inc. ("Omnipoint"). We write
to respond to the January 26, 1994 letter to you from Pacific Bell, alleging that, several
months ago, Omnipoint engaged in improper ex parte communications in the above
referenced dockets. l We note that Pacific Bell has not requested that the Commission
take any action on the allegations raised. Indeed, in light of the erroneous nature of those
allegations, the Commission should take no action, other than to dismiss them. As we
demonstrate in further detail below, the two bases for Pacific Bell's allegations with
regard to Omnipoint are factually inaccurate.

Pacific Bell's assault on Omnipoint begins with an inexcusable factual error; that
Omnipoint's September 29, 1993 letter to the Commission in GEN Docket No. 90-314
"contains no indication" that service was made to parties, as required by Section
1.1202(b)(1) of the Commission's rules. However, the Commission's docket files clearly
reflect that a certificate of service in compliance with both Section 1.1202(b)(1) and
Section 1.47 ofthe Commission's rules was appended to the letter. See, Attachment A
hereto.

1The Pacific Bell letter also alleges that Cox Enterprises and American Personal Communications violated
the Commission's ex parte rules. We respond herein only to the allegations made against Omnipoint.
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Omnipoint finds Pacific Bell's false allegation in this regard deeply concerning,
considering that this issue has been the subject of extensive press coverage. See,
Attachment B hereto. Omnipoint's letter and service list has been in the Commission's
docket files, open for public inspection, for more than four months. Pacific Bell (or its
counsel) could easily have located it; we did. It is hard to believe that Pacific Bell failed
to conduct any fact investigation. Pacific Bell claims that it brought this matter to the
attention ofthe Commission because of its obligation under Section 1.1214 ofthe
Commission's rules. Section 1.1214 obligates a party to report any suspected "violation"
ofthe rule "promptly" when that party "has substantial reason to believe" that a violation
has occurred. How could Pacific Bell have formed a "substantial reason to believe" that
the Omnipoint letter was improper when even a cursory fact investigation would have
revealed that Omnipoint had done everything properly? How can Pacific Bell's letter be
considered to be prompt when Pacific Bell waited for four months to bring its allegations
to the Commission's attention?2

Pacific Bell goes on to suggest that Omnipoint's ex parte notices in ET Docket
No. 93-266 between November 1 and December 3, 1993 violated the Commission's rules
because they failed to "explain" Omnipoint's "position with respect to the Commission's
proposals." We find Pacific Bell's accusation in this regard curious in light of its own
statements. Pacific Bell admits that there is a "close nexus" between ET Docket No. 93
266 and GEN Docket No. 90-314. In fact, ET Docket No. 93-266 was a direct outgrowth
of GEN Docket No. 90-314. Pacific Bell also characterizes Section 1. 1206(a)(2) of the
Commission's rules, which it accuses Omnipoint of violating, as requiring an explanation
of a party's position only "to the extent" the position is "not reflected in the party's
previous written filings." Omnipoint filed hundreds of pages of comments and reply
comments in GEN Docket No. 90-314 and ET Docket No. 93-266. Omnipoint's positions
on "the Commission's proposals" with respect to PCS and the Pioneer's Preference are all
a matter of public record. Had Pacific Bell bothered to look in the Commission's docket
files, it would have known that. Under such circumstances, no further explanation in an
otherwise properly filed ex parte notice is necessary.

Pacific Bell has distorted the factual record in these proceedings just days after it
received a waiver from the Commission, for which it lobbied, in order to eliminate its
ineligibility to bid on the primary PCS spectrum blocks. Pacific Bell's distortion, and its
subsequent republication in the general press, has created the impression that the same
Commission that granted Pacific Bell's waiver made decisions on Pioneer's Preferences
based on lobbying and not on the substance of the issues.

2To the extent that Pacific BelI is arguing that Omnipoint's September 29 letter was an improper ex parte
presentation, we simply would note that the letter was not an ex parte presentation at all, as it was served
on the parties to the proceeding. See, 47 C.F.R. I .1202(b)( I)
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Pacific Bell selectively failed to note that 84% ofthe comments and even a higher
percentage ofthe reply comments in ET Docket No. 93-266 supported maintaining the
current Pioneer's Preference rules, especially for the tentative awardees. These
commenters represented a broad cross-section of the industry and the investment
community. Only a handful ofcommenters, all giant telecommunications companies,
argued against the overwhelming majority.

The Commission's December 23, 1993 decision in GEN Docket No. 90-314 ended
a process that had gone on for nearly two years and involved six rounds of filings in the
form of comments and reply comments encompassing thousands of pages. Further, both
the House and the Senate discussed the Pioneer's Preference program for months before
passing language authorizing the Commission to continue the program in the context of
holding spectrum auctions. It is simply too late in the day and, more to the point, too
disingenuous, for Pacific Bell to now argue that the final selection ofPCS Pioneers by the
Commission was based upon something other than merit and a thorough review of the
substantive issues.

Because Pacific Bell's allegations lack any factual credibility, have not been raised
in a timely fashion relative to the filings and meetings in question, and have appeared in
the general press, Omnipoint strongly believes that they constitute an abuse of process
and require a firm dismissal by the Commission. Should the Commission require further
information, please do not hesitate to contact the undersigned directly.

:~~'
'- ({:;7/ ?

/ ,. /L----
/Mark J/rauber

/ / RonalA L. Plesser
l/ Marl<~. O'Conner

MJT/mjo
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By Messenacr September 29, 1993

STAMP IN

Mr. William F. Caton
Federal Communications Commission
1919 M Street, N.W.
Washington, DC 20554

Re: Personal Communication Service/Pioneer Issues
General Docket 90-314

Dear Mr. Caton:

Auctions are only a few months away from implementing a guaranteed "monetary
preference" to only the largest and wealthiest companies. Within days, if not hours, the
Commission will decide whether the Pioneers Preference policy will fulfill its original promise
and mandated Congressional authorization to encourage future entrepreneurs and those willing to
risk their capital on innovation or whether the policy will be stood on its head by denying the
innovators the right to offer the services and use the technologies which they proposed.

The FCC will imminently decide not only which companies will be finalim! for die PCS
rule making, but where and what block of the new PCS spectrum each will receive as an
allocation. It bas been widely rumored that the FCC is contemplatina allocarina the Pioneers a
portion of spectrum that was not even under discussion just a few weeks 810 aDd completely
marginalized for new entrants relative to the main PeS allocation. If this is doae, OmDipoint
would be de facto prevented from utilizing the very technolopes aDd ..nces which they
invented, while those who did nothing but bave deep pockets will benefit from OmDipoint's
pioneering efforts. To do so would destroy the purpose of the pioaeen pref.nace aDd once
again tell the venture capital industry that they should not invest in spectrum baed businesses.
Further, such a decision at the time of the first use of auctions will uDdamiDe tile lIIdIorization
Congress gave for awarding pioneers preferences and send a devastating sip to all fUture
entrepreneurs.

OVERVIEW AND SUMMARY

Following years ofraearch, 150 experimental licenses at 1ISG-1990Mhz aDd an NPRM
in July 1m recommendina three 30MHz licenses at IISo-l990MHz, the September 23, 1993
FCC Report and Order on pes unexpectedly created an additional four 10MHz licenses in a
different portion of the radio spectrum- Le. 213O-2200MHz- and reduced ODe of the 30MHz
licenses to 20MHz. Ostensibly, the 2100MHz band was primarily opened up so that some
additional spectrum would be available for in-reaion cellular operators to obtain an additional
10MHz over and above their current 2SMHz of clear spectrum. While this may be useful to the
cellular operators which already have spectrum, it would be devastating to a new entrant such as
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Omnipoint to be relegated to a portion of the band which is virtually unusable with Omnipoint's
pioneering technology.

There are three major reasons for not relegating Omnipoint to 2100MHz or a 1oMhz
allocation:

F~ there is nothing about the 2100MHz band or a 10MHz allocation at any frequency
which lends itself to the use of Omnipoint's innovations, all of which were specifically designed
for use at 18S0·1990MHz and optimized for use with a total of 30MHz or more per operator.
These technical specifics will be detailed below.

Second, the pioneer preference is not a "reward" but rather an "award", Le. an award of
the right to offer the service which the pioneer proposed. The point of the preference is not to try
to gauge the relative contribution ofan innovator and scale a "reward" to match that contribution.
The point is to allow the innovators to see if they can make their ideas into a successful service.

Omnipoint proposed offering a highly unique service made possible by a series of
technological innovations which no other technology or service provides today. The pioneers
preference rules call for the pioneer to specify frequencies for its proposed service and
Omnipoint specified 30MHz at 18SD-I990MHz on June 2S, 1992. The July 16, 1992 NPRM OIl

PCS recommended 30MHz licenses. The October 8, 1992 NPRM tentatively awarded
Omnipoint a pioneers preference for one of these 30MHz proposed licenses. The September 23,
1993 Report and Order finalized 30MHz licenses at 18SD-1990MHz.

There is nothing in the record that would justify relegating Omnipoint to a different
allocation such as 10MHz or the 21 OOMHz band.

Third, the original reason for creating the pioneers preference wu to encourage
entrepreneurs to take risks and to live veJ1tlR capital a reason to invest in spectrum hued
enterprises. Moreover, the Congress discussed the pioneers preference policy for months and
concluded that the pioneers preferences policy wu particularly important to foster innovation in
a world of spectrum auctions.

If the FCC now allocates a portion of spectrum to Omnipoint for its pioneering efforts
which Omnipoint spent DOne of its resources on, or within which it can not even offer its
proposed service nor benefit from its innovations, while all those with the "megabucks" (as
Henry Geller put it) can obtain these benefits, the pioneers preference will have been stood on its
head.

7150 Campus Drive Colorado Springs. CO 80920 Telephone (719) 541-1200 Fax (719) 541-1393
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ANALYSIS OF THE PIONEERS PREFERENCE PROCESS WITH RESPECT TO PCS

1. Technical Realities

As noted, there is nothing about the 2100MHz band or a 10MHz allocation at any
frequency which lends itself to the use of Omnipoint's innovations, all of which were specifically
designed for use at 18S0-1990MHz and optimized for use with 30MHz or more per operator.

For example, one of the three specific reasons the FCC awarded the tentative pioneers
preference to Omnipoint was for its technology's ability to coexist with the 10MHz and SMhz
microwave links found at 18S0-1990MHz. But the 800KHz and 1.6MHz microwave links found
at 21ooMHz do not allow the benefits of Omnipoint's proven sharing innovations. Omnipoint's
system uses RF channels which are lOMHz to SMHz each.

Omnipoint's system is also designed to be used in a three frequency reuse pattern to
obtain the economic benefits of its innovations. This means that the optimal Omnipoint
configuration needs a total of 30MHz (and a minimum of 1SMHz plus guardbands).

Omnipoint was one of the few ifnot the only pioneers preference applicants to -sue tbIt
PCS needed 30MHz per license at the time it filed for its preference. (See June 2S, 1992 Repli~

page 16). Omnipoint's arguments were for an allocation of 30MHz of clear spectrum aDd were
based on the specific services which Omnipoint seeks to offer, namely wireliDe quality voice,
data, and digitized compressed video and images. Omnipoint's system is unique in otJeriDa the
end user the ability to use either highly compressed voice or ADPeM, packet data to hip speed
interactive data and even broadcast data. Omnipoint lobbied for an allocation that would allow
PCS operators more than 30MHz due to the problem of sharing with the OFS users, but we
offered several ideas on how that might be achieved with "flexible spectrum" reserves which
would eventually be scaled back.

The FCC recommended 30MHz pes licenses in their July 1992 NPRM aDd tben they
awarded Omnipoint a tentative pioneers preference for one of these 30MHz liceDSeS. 1'be FCC
has now fiDalized two 30MHz licenses, thereby recognizing that more than 20 MHz is needed
and in line with Omnipoint's original recommendation. But the proposed PeS allocations in the
2100MHz band are for a total of only 10MHz. As shown above, awarding Omnipoint 10MHz or
an allocation in the 2100Mhz band is completely unjustified by the record, and would defeat the
purpose which Omnipoint's innovations were designed to achieve.

While Omnipoint's systems can operate between 18So-1990MHz as well as between 2.4
and 2.483GHz, the system is not designed to operate any where in between those two spectrum
blocks. Shifting between the 18So-1990MHz band and the 2.40Hz band is done by manually
pressing a button and the two bands are for two different types of applications - licensed and
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unlicensed. public and private. Further, it is not the ideal outcome to have to use a second band,
rather a second band at 2.40Hz for unlicensed applications is a fallback position in the event the
new 1.9GHz unlicensed bands prove to be delayed or too expensive to clear.

Nor is it just a question of making a few minor tweaks and changes to have the system
work at 2.1GHz. All of the key RF components in Omnipoint's equipment would have to be
different just to operate at all at 2.1GHz--the power amps, the filters, the IF stage, the frequency
synthesizer, the YeO, etc. The system would not be able to work at three blocks of frequencies,
but only two, and thus one of the original two frequency blocks would have to be abandoned.
Further, one of the most difficult problems would be to design an antennae which could work at
both 18S0-1990MHz as well as 2.1 GHz. Omnipoint spent two years to develop an antennae
which operates well at both 18S0-1990MHz as well as 204GHz, and this takes advantage of the
specific relationship between those two frequency bands.

Further, if the Omnipoint system was rechannelized into 800KHz and 1.6MHz spread
spectrum channels most of the primary benefits of the overall architectural design would be lost.
The system would no longer be able to offer variable data rates from 4Kbps to 512Kbps which is
one of the most unique features of the Omnipoint service concept. Additionally, the resistance to
frequency selective multipath fading, which we documented so much in our experimental rep<>rtI
was due to using bandwidths wider than 3MHz, would be lost. Perhaps most importantly to the
consumer, the cost per user channel would automatically increase simply because so many fewer
user channels per RF channel and correlation chain could be supported. The reduction in
infrastructure costs of the Omnipoint architecture was one of the most important goals of the
Omnipoint service concept.

Finally, even if a dual band phone capable of operating between 18So-1990MHz and
2.1GHz were built, it could not be used to handoff from cell to cell across these disparate
frequency bands fast enough to deliver contiguous mobile service. This is especially true using
the unique Omnipoint mobiJe-centric architectule and signaling protocol which is what allows
Omnipoint handsets to bandoff at 65 miles per hour even through very small microc:ells. This
innovation was designed to overcome one of the major problems preventing trlditional cellular
architectures from using true microcells.

Thus, it is clear that it would not be possible for Omnipoint to "aggregate spectrum" from
185O-1990MHz with spectrum at 21 ooMHz for the purposes ofproviding a contiguous service.

II. The Purpose of the Pioneers Preference

The original reason for creating the pioneers preference was to encourage entrepreneurs
to take risks and to give venture capital a reason to invest in spectrum based enterprises. The
petition which eventually led to the Pioneers Preference rule making summarized the reason for
the petition as follows:

7150 Campus Drive Colorado Springs, CO 80920 Telephone (719) 548-1200 Fax (719) 548-1393
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"At present, the allocation process, which requires public notice of the proposed
innovation and then simply places a successful petitioner on equal footing with all other rivals in
the ensuing authorization process (often of a lengthy nature), inhibits rather than enhances the
likelihood of venture capital flowing to technological development in the communications
sphere."

Petition for Issuance ofNotice of Inquiry and
Notice of Proposed Rule making

Henry Geller and Donna Lampert
July 14. 1989

Limiting the pioneers preference allocation would not put an innovator on an even equal
footing with its competitors. Rather, the pioneer would be disadvantaged. Note that three years
earlier, these same petitioners stated the problem more graphically:

"When an applicant, especially small companies but also divisions of larger
organizations, develops a new idea for service in the communications field requiring a change ill
the FCC's rules, it cannot simply go to financial sources such as venture capitalists for funds and
if successful, try its concept by "springing" it upon the market. It must first induce ~
Commission to allocate spectrum space or to change some substantive spectrum assipment ruleS
or technical standards. When it does so, its idea is made public, and all secrecy is "blown".
During the rule making proceeding to allocate the spectrum or change the rules or standards,
others - perhaps much larger communications entities with "mepbucks"-can evaluate the
concept, and if the rule making request is approv~ enter the market at the same time as the
original petitioner. Thus the governmental process undermines the competitive edae that would
normally accrue to the technical innovator. In such cimun:rtanrn venture cagita1may not be
available to the iMoyator. the idea dies with no market trial·q the pubHc; loses.

It is this loss to the public -this gap in entrepreneurial support-that the Commission
should confront and somehow solve. Some have characterized the wireline set-aide in cellular
as a tacit recognition by the Commission that AT&T was rewarded for the over SI00 million
spent in developing cellular technology, and pushing the FCC to adopt the tecJmoIOlY."

Henry Geller, et al
December 11. 1986

Omnipoint represents the paradigm case of how the pioneers preference was supposed to
work. A group of entrepreneurs struggled for years without pay, innovated a new technology,
petitioned the FCC for an experimental license and a pioneers preference to offer a totally unique
service, proved its technological claims, was tentatively awarded a pioneers preference to offer
its innovative service, raised venture capital, and saw its rule making recommendations finaHnd
by the FCC. Omnipoint has now raised a total of over 530 millio~ which for a start up is far
more significant proportionately than the investment by ATT for which they were awarded a
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national license for free. (Note that AIT gave the cellular licenses to the spun off RBOCs as
part of the consent decree).

No otber company, in any docket, wu tbe subject of so many experimental reports.
No other company besides Omnipoint, in any docket, whicb wu awarded a tentative
pioneen preference anowed its technolol)' or jnnoyations to be tated by tbe competinl
pjoneen applicants for critique duMI the comment period. (For example, Mtel did not
turn its system over to Ben South for analysis.) No commenter in the pes docket suuested
that tbe pioneen preference policy should be abandoned or the award maraiDalized. No
party wbich tated Omnipoint's lSSG-l990MHz SYltem suuated Omnipoint's award
should be denied. More importantly, an tatl conftrmed Omnipoint's banovationl and
many compania explicitly acknowledged the uniquenell of these innovations. (See
Appendix A)

It should never be forgotten that the pioneer preference is not a "reward" but rather an
"award", Le. an award of the right to offer the service which the pioneer proposed. The point of
the preference is not to try to gauge the relative contribution of an innovator and scale a "reward
to match that contribution. The point is to allow the innovators of a service to see if they. caa

~

make it a successful service. One should recall that in the UK. all fom CT2license operators lost
more than SSO million each before shutting down, and that two of the three PCN operators haft
let their licenses go fallow. A finalized pioneers preference is hardly a guarantee of success, it is
only a chance to try one's ideas.

Omnipoint proposed offering a unique service: a) a siqle Common Air Interface which
allows the user to select compressed voice or wireline quality voice, p8Cket data to ISDN data
rates, digitized compressed video, or even hip speed data broIdcast; b) a single bendset which
can be used in either licensed or unlicensed bands, for public services or private applications
such as PBXs or residences; and c) a service which offers full coverap, two way caJUn&, aDd full
mobility at substantially reduced infrastructure costs. It is interestina to note tbIt the three major
standards bodies - ~ TIPl, and Telocator's TetE Subcommittee - have all DOW adopted
Omnipoint's proposed definition ofPeS u offering "wireline quality voice aud data".

The pioneers preference rules call for the pioneer to specify frequencies for its proposed
service and Omnipoint specified 30MHz at 18So-1990MHz on June 2S, 1992. Tbe July 16, 1992
NPRM recommended 30MHz licenses. Tbe October 8, 1992 NPRM tentatively awarded
Omnipoint a pioneers preference for one of these 30MHz proposed licenses. Tbe September 23,
1993 Report aDd Order finaJimi 30MHz licenses. Omnipoint's preference should therefore be
finalized for a 30MHz allocation.

One should recall that in the April 9, 1991 Report and Order on pioneers preferences the
Commission specifically stated that the reason for making the initial determination of pioneers at
the time of the NPRM was:
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"If we defer this decision to the report and order stage of the proceeding, it will
prolong the regulatory uncertainty for the innovator and thereby have a chilling effect on
investor's willingness to provide financial support. Our general policy of awarding a preference
even if the report and order modifies the proposed service to some extent, as discussed above,
will tend to lessen the likelihood that an initial determination to grant a preference would mislead
the pioneer and the financial community."

Report and Order
GEN Docket No. 90-217
April 9, 1991 & May 13, 1991

If the FCC now allocates a portion of spectrum to Omnipoint for its pioneering efforts
which Omnipoint spent none of its resources o~ or within which it can not even offer its
proposed service nor benefit from its innovations, while all those with the "megabucks" can
obtain these benefits, the pioneers preference will have been stood on its head. Even Omnipoint's
competitors in the preference service area would be able to benefit from Omnipoint's innovations
while Omnipoint would not. The venture community will never forget such a betrayal of
purpose.

III. Congressional Mandate and The Public Good

During the months which the House and Senate debated the auction bill ODe of the
primary concerns was how to prevent only the largest and richest compBDies from eudina up with
all of the radio spectrum. Congressman Markey held a hearina in April to diIcuss auctions at
which every speaker except the head of the CTIA emphasized the importaDce of preserviDa the
pioneers preference policy. Those speaking out in favor of the picmeers prefamce policy
included not just winners but also two losina applicants, industry trade groups, as well as
companies which were still looking forward to the chance to apply for a prefaeuce in future
proceedings.

One of the themes driven home by that hearina was that the pioneers preference
mechanism was more important than ever in a world of spectrum auctiODS. It wu paphically
pointed out that there are three reasons why the pioneers preference policy goes band in hand
with a policy to sell the spectrum to the highest bidders.

First, the public policy goal of encouraging innovation de facto requires it Ibm is no
incentive to jnnovate if the only reward is the riiht to bjd aaajn. the larpst companies in the
world to use your own inventions.

Second, the public policy goal ofachieving diversity in the ownership of licenses and the
provision of services means that other mechanisms besides auctions must be used to allocate
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licenses. Lotteries are referred to as "private auctions" and the cellular industry ended up with
nine companies controlling 9()O.Io of the population. Where were all the other bidders in these
"private auctions" and what makes anyone believe there will be new winners just because there
are public auctions? Ideas regarding creative bidding mechanisms to help small businesses are
fraught with implementation problems, may never happen, and have nothing to do with
rewarding the innovators of new technologies or services. The pioneers preference policy is the
only policy which entrepreneurial finns can look to with any confidence as a mechanism for
obtaining a license.

Third, although Congress specifically prohibited the FCC from considering the revenue
raising implications of its allocation decisions, it is a fortuitous harmony that the public benefit
of raising revenue through auctions is substantially furthered through the creation of pioneers
preferences. Whatever PCS licenses are worth, they are worth far more today than four years ago
before the incentive of the pioneers preference encouraged more than 100 companies to
experiment to try to solve the problems then facing the nascent PCS industry. The government is
now planning to sell thousands of PCS licenses to raise billions of dollars. Congress recognized
that awarding a tiny percentage of meaningful licenses to successful pioneers is what will
encourage future entrepreneurs to come up with the proposals which will result in future revenue
to the government through future auctions. The pioneers preference incentive is the golden goose
ofspectrum auction revenues.

With the passage of the auction bill authorizing the Commission to allocate pioneers
preferences the Congress has voiced it decision that the government is willing to invest in
innovation. Fifteen years ago Congress authorized the most coaservative of all trusts - the
pension funds- to invest S% of their funds in risky investments. This single act launched the
venture capital industry into a multibillion dollar source of investment which in tum launched
billions of dollars of investment in such industries as computers, software, and biotechnology.
But as Henry Geller noted, venture capital was loathe to invest in RF spectrum based businesses
because the regulatory processes could destroy the value to the entrepreneurs who did the
pioneering. The pioneers preference policy as reaffirmed and authorized by Congress now has
the opportunity to launch investments in innovation in RF spectrum billed industries.

This Commission faces an historic decision for which they will lana be remember:
whether to accept Conpess's mandate to encourage innovation throuah the use of pioneers
preferences or to send a devastating blow to all entrepreneurs and to effectively only award
"monetary preferences" via the auctions to those with the deepest pockets who can wait and buy
licenses after all the innovations and services are known. We trust the Commissioners will side
with the idealists.

r1~
DoUgl1a. Smith,
President
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cc: The Honorable James H. Quello
The Honorable Ervin S. Duggan
The Honorable Andrew C. Barrett

Byron F. Marchant, Esq.
Linda L. Oliver, Esq.
Randall S. Coleman, Esq.
Mr. Jeffrey Hoagg
Renee Licht, Esq.
Ms. Kathleen Levitz
Mr. Gerald P. Vaughn
Mr. John Cimko, Jr.
Mr. Steve Markendorff
Mr. Myron C. Peck
Ms. Lauren J. Belvin
Brian F. Fontes, Ph.D.
Rudolfo M. Baca, Esq.
Jonathon Cohen, Esq.

Mr. Thomas P. Derenge
Mr. Paul Marrangoni
David R. Siddall,Esq.
Dr. Robert M. Pepper
Mr. John R. Williams
Dr. Evan R. Kwerel
Mr. David P. Reed
Mr. Ralph A. Haller
Ms. Beverly G. Baker
Mr. Martin D. Liebman
Mr. John Winston
Dr. Thomas P. Stanley
Mr. Bruce A. Franca
Mr. Fred Thomas

7150 Campus Drive Colondo Springs, CO 80920 Telephone (719) 548-1200 Fax (719) 548-1393
9



~Omnipoint
~CORPORATION

Appendix A

"Ameriteeh concurs with the Commission' decision that Omnipoint should be awarded a
preference based on its development of 2 GHz equipment that "utilizes advanced techniques that
will facilitate the continued development and implementation of PCS services and technologies."
This equipment and the advanced spread spectrum technology upon which it is based are truly
innovative and hold incredible promise for the future of PCS."

Ameritech's Reply Comments
March 1. 1993

"The Omnipoint system is not just another COMA system. The Omnipoint system use
the coding gains of spread spectrum in a way never before suggested or implemented to our
knowledge, combining COMA, TDMA, and FOMA into one system. Several of its benefits in
the shared spectrum environment are due to this combined approach.

"The Omnipoint system and technical approach is a conspicuous case of innovative
technology."

LCC Incorporated
March 1, 1993

"The Commission's tenative grant of preference to ... Omnipoint is clearly warranted."
TeVLogic Inc.
January 29, 1993

"It became clear that two [Omnipoint] base stations were required to detect any
discernible effect at the microwave receiver [1 mile away]...a noise slot degradation of less than
0.2 dB was seen while transmitting with two base stations operating at full power...tbe maximum
estimated interference power injected into the microwave receiver was '00 14dB higher than
initially planned [with no interference even by the conservative TSBI0E standard]."

Southwestern Bell
December 12, 1992

"Omnipoint has stronaJ.y proven its pioneering claims to its equipment now being tested
by numerous experi.mentallicense holders. "

Comsearch
January 29, 1993

"High quality voice service was observed at almost every test location throughout the
[Queens 500 channel cable head end] office."

Time Warner
September 14, 1993
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"The current development and test fonnat of TDD and CDMA was chosen for Cox's
1.9GHz RADIRASP integration because available prototype equipment from Omnipoint came
closer to fulfilling Cox's full functionality service vision of PCS than did other 18S0-1990mHz
equipment."

Cox Enterprises, Inc
April 1993

"A single [Omnipoint] base station and the 4 [Omnipoint] CATs [cable antennae
transcievers] effectively provided reliable coverage to 153 homes. The CAT shows promise as a
way to cost effectively extend coverage in an implementation of cable TV-based pes.... A 40
mile per hour vehicular handoff was successfully completed.

Cox Enterprises, Inc
August 20, 1993

"The Omnipont system uses CDMA in a highly novel aDd innovative technique to
multiplex signals for the purpose of increasing the system data rate while at the same time
achieving a low average transmitted power and a low system error rate.... aDd provides a highly
unique and innovative contribution to CDMA spread spectrum communication technology."

Dr. Robert Gold
August 10, 1993

"In fact, Omnipoint has developed perfOI'D18llCe capabilities and demonstrable hardware
that many oftheir competitors can only talk or dream about at this point"

Dr. George D. O'Clock
August 11, 1993

71S0 Campus Drive Colondo Springs, CO 80920 Telephone (719) S48-12OO Fax (719) S48-1393
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I, Mark J. Tauber, hereby certify that copies of the
forgoing letter were served via first-class, postage-prepaid
mail, or by hand delivery where indicated by an asterisk (a),
on this 29th day of September, 1993 to the parties listed below:
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~ark S. Fowler, E:q.
Jame. K. Bark~r, .q.
:"acham , Waek~n.-

S ....u:e 1300
:=~l penn.ylvania Avenue, N.W.
Washington, O.C. 20004

Dennis F. Begley, Esq.
(Broadband Carom. Corp.)
Reddy Begley & :artin
~OOl 22nd Street, N.W.
Suite 350
Washington, D.C. 20037

Jame. F. Ireland, E.q.
Cable USA, Inc.
c/o Cole, Raywid , Braverman
1919 Penn.ylvania Avenue, N.W.
Wa.hington, D.C. 20006-3458

Peter Ca.ciato, E.q.
Cellular Service, Inc.
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Cellular Service, Inc.
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Room 7002
Washington, O.C. 20554
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Rodney _11-
Office of 1ft9iaeering ,
TecbDology
Peeleral CO_W2icat:1-.
C= i ••ioa
2025 • 't~t:, ••••
Iooa 1332 .
...1UQ9t0ll, D.C. 2011"

~. Denage-
Office of a.pMering •
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EC.C. 'Pioneer' Policy Under Attack

"We did everything by the book," Douglas Smith,
right, the president of Omnipoint, said in response to
criticism of the tiny Colorado corporation's winning
of a license to sell enhanced wireless voice, video and

data services to the 27 millionpeople.~
New York. He showed a ceUularp!lOM to: Thornu
A. Stroup, president of the Personal COmmunica
tiona Industry Association, at a seminar _ ~eek.

By JAMES BENNET

Continued on Page 07

Chief Says Compan)
Has Turned Corner

G.M. Profit
May Top
Goal for '93

Special to The New York Time.

SAN FRANCISCO, Jan. 30 - Sa}
ing that the North American opera
tions of General Motors had "abse
lutelY'~ turned the comer, G.M.'
president and chief executive, John F
Smith Jr., hln~ In an interview Sat
urday that the company's 1993 earn
iogs would beat Its own goal.

"The trend iii improvement is rath
er Interestln&." Mr. Smith said. In the
put, hepIedaed that the North Amer
iean operations. which lost $17 billior
from I. throu&h 1992, would brea~
evea before interest, taxes and othel
spedal cbarps. But in the intervielA
he said ."~ will be black" beron
suc:b~

Mr. SIDiIh attributed the improve
IMIll to ~-euttlng, the company's
revamplna and the strong yen, which
hal cIi'tWn up the cost of some Japa
Dele automobiles in the United
StatM.
'AllOrder.' Mapltude'

lit tile same Interview, J. Michael
loIh, vice president and group execu·
tive in cfMIrae ofvehicle sales, service
and marbtinl for G.M.'s Nord
American operations, said earninp
would track the $4 billion turnarouncl
G.M. achieved between 1991 and 1991
producing "an $8 billion to $10 billior
improvement in two years' time.'
But Mr. Losh later called that figun
"an order-of·magnitude-type num·
~r, rather than anything very spe
cific."

But, Mr. Losh said, "Clearly our
financial resuits in North America
are much better." G.M. is expected to
release Its 1993 earnings in the next
few weeks. The Chrysler Corporation
reported record earnings tor 1993 two
weeks ago.

Automobile analysts have speculat·
ed that G.M., the world's biggest auto
maker, was likely to present a pleas
ant surprise when it released its earn·
ings, based in part on Mr. Smith'~

having shifted his watch to hIS lefl

Continued on Page D7

services has also sown dGubts among
independent analysts. Henry Geller, a
former general counsel to the. com·
mission who crusaded for pioneer
preferences, now says that he "made
a mistake." .

The economic case for pioneer
preferences is simple, at least In the
ory. Payoffs from innovatiOn can
often be protected by patents or copy·
rights. Where they cannot, simply be
ing first with the best is often suffi
cient reward: Federal Express, for
example, built a business empire on
the idea of routing packages over
night through a single air hub. But in
cases where commercial exploitation
depends on access to the radio spec
trum, argued Mr: Geller and others,
innovators are often out of luck.

Under a system that has changed
little in the last half century, anyone
who spent the time and money to
persuade the F.C.C. to set aside a

ask, ranges from the development of
exceptional technology to indefatiga
ble lobbying.

The Ameritech Corporation, an ally
of Omnipoint's, wrote that the compa
ny's work shows "incredible prom
ise." On the other hand, Pacific Tele
sis, which spun off its conventlonal
cellular phone service to fotus on
personal communications services, is
challenging the awards on the ground
that the winners may have violate6
anti-lobbying rules. Where the equi·
ties lie apparently has to be settled by
the courts.

What is clear. though, is that the
industrial policy of rewarding tele
communications innovators with
multimillion-dollar slices of the radio
spectrum is under bitter attack from
those who think the process is an
administrative quagmire and a mag
net to political meddling. While much
of the opposition is coming from com
petitors with big money at stake, the
battle over personal communications

By PETER PASSELL

Until last month, the Omnipoint
Corporation was just one of hundreds
of promising high-tech start-ups get
ting by on a few research doOars and
a dream. But on Dec. 23 the Federal
Communications Commission hand
ed the tiny Colorado corporation a
license to sell enhanced Wireless
voice, video and data services to the
27 million people in metropolitan New
York.

Although the license is conserva
tively valued at $250 million, the com
mission considered Omnipoint a tech
nological pioneer in the field, and
granted it the license free.

What did Omnipoint and the two
winners of similarly valuable li
censes to offer personal communica
tions services in Southern California
and Washington-Baltimore do to de
serve this golden pat on the back?
The answer, depending on whom you
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The F.C.C.'s 'Pioneer' Policy Comes Under Attack

Trustee Accuses Towers of Misusing $400 Million
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Continued From First Business Page

POrtion of the spectrum for a new use
was obliged to describe it in detail to
potential competitors. And once the
new use was approved, the innovator
was forced to get in line all over
again, this time to convince the com
mission that no one else could provide
better service.

On its face this seems unfair, offer
ing an advantage to those exploiting
the ideas of others. Worse, at least
from an economist's perspective, it
seems inefficient: without the incen
tive of a reward, one would expect
some worthy innovations to be still·
born and others long delayed. "Why
else would anyone take the chance?"
Douglas Smith, the president of Om
nipoint, asked.

The F.C.C. opened the door to
would-be pioneers in 1991, requiring
them to show that their innovations
passed hurdles of originality and so
cial value. And in one case, the pro
cess proved relatively uncontrover·
sili!. The commission gave a prefer:
ential license to Cellular ViSion, a
New Jersey company that developed
a technique for broadcasting dozens
of television signals within urban
areas at superhigh frequencies previ·
ously thought to be of little compter·
cial use.

But the commission crossed into
contentious territory when it invited
similar applications for licenses to
provide personal' communications
services, a souped-up version of cellu·
lar mobile communications thaI
would operate on a less crowded part
of the radio spectrum. The staff was
forced to review 96 requests for pio
neer preference; even after disquali·
fying many on their face, it was left to
wrestle with the competing claims of
57, including industry heavyweights
A.T.& T., Bell Atlantic, Time Warner,
Pacific Bell, Tele-Communications,
Southwestern Bell, Cablevision and
Ericsson.

The commission announced tenta·
tive awards in October 1992 to Omni·
pomt; to American Personal Commu·
nications, a joint venture of the Wash~
ington Post Company and a cellular
phone entrepreneur, Wayne Schelle,
and to Cox Enterprises, a big West
Coast cable television company.
Many of those denied pioneer prefer
ence appealed on the ground that
their own contributions were more
significant than those of the three
winners.

Th«: voices in opposition grew loud
er in September 1993, when the com-

Continued From First Business Page

losses, which Hoffenberg systemati
callv covered up by publicly report-
." .... hl.,t"'r'ltl1' f':}ICi::> fin~nri'1ll ,;;:tClfp.

mission solicited advice on whether
Congress's decision to auction most
of the personal communications serv.'
ices licenses to the highest bidders
justified modifying the pioneer pref·
erence awards or dropping them en
tirely. But since neither direction 01
attack apparently moved the com
mission - the original decision was
reaffirmed in December 1993 - the
issue is far from dead.
Brief Explanations

The F.C.C. has offered brief expla
nations for each of the awards. Omni·
point was cited for early development
of hand-held phones that operate in
the higher frequencies set aside for
personal communications services.
Cox got the nod for linking' mobile

License awards
face challenges
from a number of
competitors.

phones to a cable television distribu
tion system. And American Personal
Communication$ was selected for its
research in how personal communi
cations services might share a chunk
of the radio spectrum with existq
microwave users.

The rationale has been challenged
by a number of competitors, and
often in language that betrays the
frustration of companies that may
now be forced to bid for a single
broad band of spectrum in three key
markets. GTE said the awards were
based on "irreconcilable distinc
tions" and "accomplishments that
are clearly existing technology." Bell
Atlantic said that "three of the four
elements have nothing to do with
technological innovation and risk tak·
ing," the justification cited for the
award to American Personal Com
munications. The Qualcomm Corpo
ration, a major supplier to the mobile
communications industry, argued
that "there is no convincing evidence
that Omnipoint actually demonstrat
ed an operational system."

Pacific Telesis has just escalated
the battle by questioning the fairness
of the decision process. In F.C.C. pro
ceedings to determine licensing, in
formal "ex parte" contact between
interested parties and commission
members or staff is prohibited. Yet In
the two months preceding the fina~

sign that he has not been able to find
adequate assets at Towers Financial
to pay back the company's creditors.
By suing Mr. Hoffenberg and nearly
two dozen associates and employees
of Tower, :vtr. Cohpn is hopmg to
recover somp money

awards, F.C.C. commissIOners ana
staff logged at least 26 contacts with
representatives from the three tenta
tive wmners.

'By the Book'
These contacts violated no rules if,

as the record formally shows, the
only subject discussed was the gen
eral question of whether the commis
sion should amend the pioneer prefer
ence process in light of Congress's
deciSIOn to auction some of the per
sonal communications services li
censes, rather than the specific issues
of whether the three companies de·
served pioneer preference.

Mr. Smith, the president of Omnl·
point, dismissed the charge on juSt
these grounds: "We did everything
by the book." So did Cox Enterprises.
Their lawyer, Werner Hartenberger,
said "there is no basis to Pacific
Telesis's claim." And American Per
sonal Communications released a
statement that "the allegation is
groundless." .

But Pacific Telesis doubts that this
legal line will hold. And last week a
lawyer for the cOmpany notified the
F.e.c. that it intended to seek "judi
cial review."

Whatever the outcome of this high
stakes struggle, the controversy is
bound to stimulate the broeder de
bate over the q\lestion 01 whether the
benefits of pioneer ·pnfel'elllll8S-. are
likely to outwei8h the c:oau..-, .

Mr. Smith of OmnlfOlnt. cc.tIIIdI.
that the explosion of 8IIIJItcauana fOl'.'
experimental licenses -that occurreIlI
after the commlssloD's dedaicJD. •
entertain pioneer preferences show-.
that the incentive is effective. bIdeed,
he argues that in stlmul.t!nI,ettrl1'
innovation by danglinl the pf1lllPeCt
of free licenses to pioDeen. "what~

ever bidders pay ilt the auctions, the7
will pay more because of pioneer
preferences."

'Compared to What'
But Mr. Geller, the former pneral

counsel to the F.e.e., Is deeply skeptj·
cal. His own advocacy of pioneer
preferences, he says, stemmed from
despair over the commission's ability
to decide through public bearings
who could make the best use of die
spectrum, and the sheer illogic of
what was then the only legal alterna
tive: parceling out billions of doll.rs
worth of spectrum through gold-rush
style lotteries. But "everything In life
is 'compared to what,' .. he said. And
by invoking the free market principle
of letting applicants demonstrate
their convictions with theIr check-

beyond the S.E.C. suit."
In March, Towers Financial filed

for bankruptcy, the day after five of
ItS subSidiaries did the same. At that
tlme, Towers said it had $251.7 mil
lion 10 assets and $271.6 million m
liahilltles But the assets listed in

books, "auctions make pioneer pref
erences unnecessary."

By the same token, Chuck Jackson,
a telecommunications consultant In
Maryland, believes that the burden 01
deciding which innovators qualify as
pioneers in hotly contested proceed
ings strains the commission's admin
istrative capacities. And in the per
sonal communications services pro
ceeding, he fears the pressure to
make awards led the commISSion
astray. "You can make a good case
that nobody deserved a pioneer's
preference," he said.

Commissioner Erwin Duggan, who
voted to award the three pioneer li
censes for personal communications
services, alluded to his own mIsgiv
ings in a public statement last month.
"It is no secret that I have long been a
skeptic about the wisdom of the
F.e.e.'s pioneer preference policy,"
he wrote. Pioneer preferences, he
cautioned, shouJd be granted In a
"most austere and sparing fashIon."

Valuable Prizes
The controversy over pioneer pref

erences, It is safe to say, would be
tempered if the prizes were less valu
able. A midrange estimate offered by
the Office of Management and Budg
et puts the number in the range of $18
• penon for the licenses given to the
pianeers - e10ee to half a bIllion
dolIarI forNaw York alone.

But that point only highlights the
second pan at the problem. Even if
~ can meet some objective
tell .. lnIIlw.tora, bow is the com

'nUIaIoD- ... decide the size of the
prize? Jaalee Obuc:howski, a former'
BulhAdmlnis&ntiCln telecommuOlca
ta. poUcy adYiIer wlw consults for
American Peraoaal Communications,
aclmowiedles that the commiSSIOn
"needs to look at the reward system
prospectiVeIy~..

Just wheD or how the F.C.C. WIll

respond to the. quarrel over pioneer
preferences in general and personal
communiCations services licenses
~lnc:aUy Is not known - and prob
ably will not be known for some time.
By early February, two of the five
commission Seats will be empty. Of
the three commissioners remaining,
one of them - the chairman, Reed
Hundt - is taking no part in the
proceedings because he earlier repre
sented Bell Atlantic, a party to the
dispute. Meanwhile, Bruce Franca,
the commission's deputy chief engi·
neer, said"we wiD do the best job we
can in the circumstances."

that Mr. Honenberg and Towers had
persuaded what it estimated to he
2,800 investors in 40 states to it'nd
money by supplymg them Wlthl'

counting statements that o\'I'r,'I','O
the company's assets, profits ctr'<l '\'-1

worth "by staggenng am"Ull


